f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2012/035

Regarding the refusal to grant building consent
for a dwelling on cross-lease land subject to
flooding at 4a Leinster Avenue, Mount Maunganui
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The matter to be determined

This is a Determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeanager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department.

The parties to the determination are:

. WD and JA Earwaker and Bailey Ingram Trusteesptheers of the property
(“the applicants”), acting through their solicitas their agent

. Tauranga City Council, carrying out its duties &makctions as a territorial
authority and a building consent authority (“thehauity”)

. CG Christie, and E Sproston and SR Tauranga 200€tde Ltd, the owners of
the other cross-leases on the subject property.

| have also included the Registrar-General of L@ttt Registrar-General”) as a
person with an interest in this determination.

The determination arises from a decision by théaity to refuse to grant building
consent for the construction of a new dwellingdplace the applicants’ existing
dwelling on their cross-lease property. This decisvas made on the grounds that
the requirements of section 74 of the Building fiotrecord a section 73 notification
against the title) had not been complied with.

| therefore take the view that the matter to beeined is whether the authority
was correct to refuse to grant the applicants’dig consent.

In this determination, | will refer to the Buildingct 2004, its predecessor the
Building Act 1991, and the Building Code; the relatparts of which are set out in
Appendix A.

! The Building Act 2004, Building Code, compliartecuments, past determinations and guidance dodsrissned by the Department
are all available atww.dbh.govt.nr by contacting the Department on 0800 242 243
2 Under section 177(1)(b) and 177(2)(a) of the Act.
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In making my decision, | have considered the subiois of the parties and other
evidence in this matter. | have not consideredahgr aspects of the Act or of the
Building Code.

The background and building work

The applicants have owned the property for appratehy 20 years. It is a cross-
lease property, with two other owners in additionthte applicants. Each of the three
owners holds a composite title to their share efggloperty. The applicants’ solicitor
has explained this as:

The Property is what is commonly termed a ‘cross-lease’ property, in that three
leases are granted in respect of the fee simple title granting each leaseholder
exclusive possession of part of the land contained within the fee simple title... Each
lease is granted for a period of 999 years from 1 April 1984... A composite title
has been issued for each leasehold estate and the share of the fee simple tile
owned by each leaseholder.

The applicants’ property is contained with compmsile SA31C/178.

The applicants have a dwelling on their part ofghaperty (Flat 1 DPS 35623), as
do each of the other two owners: flat 2 is ownedCi&/Christie, and flat 3 owned by
E Sproston and SR Tauranga 2006 Trustee Ltd.

Within the overall property (and under the termshafir leases) the applicants and
each of the other owners have areas for their dhase (such as the driveway) and
areas for their exclusive use (such as the areasewtheir dwellings are).

The property, which is situated close to Taurangebblur, has a total area of 809m
The land has elevation of less than 2.7 to 2.9eweatbove the Moturiki Datum, and
as such falls within the Flood Hazard Policy Argantified in the authority’s district
plan. Under the plan, buildings within this areadia minimum required floor level
of 3.2m to avoid the possibility of flooding andindation.

There is an existing two-storey dwelling with attad garage on the applicants’
property. This dwelling was constructed in 198%e Rpplicants are proposing to
replace this dwelling and garage with a new dwellin

The new dwelling will occupy essentially the sametprint as the old dwelling, but
will have a deck and additional storey added. i@ ground coverage of the new
dwelling and deck will be 164h{compared with 165ffor the existing dwelling

and garage). The new dwelling will be constructednfconcrete, masonry block and
timber. The basement level will contain a garagarkehop, bathroom, entranceway
and stairwell, and will be built from masonry bloakd concrete. The two floors
above will contain the living areas and bedroontge basement floor level of the
proposed new dwelling will be 2.150m above Motubkitum, which is the same as
the garage floor level of the existing dwelling.eTtoor levels of the two storeys
above will be: ground floor, 4.725m; and first fto590m.
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In early 2011, the applicant’s architect discusbedproposed new dwelling with the
authority. In an email dated 16 May 2011, the auathadvised the architect about
resource management and building consent requirsnfarthe proposal. This
included advice to the applicants that:

Any building consent application for the new dwelling may be issued subject to the
provisions of Section 72 of the Building Act which will result in registration on the
parent title of the hazard concerned. [Emphasis is mine.]

On 12 July 2011, the applicants’ solicitor wroteghie authority stating that:

...we do not believe that the [authority] is correct in its view that the Certificate
must be registered against the underlying freehold title and we would be pleased if
you could confirm that the [authority] has reviewed its position and our clients [sic]
application for Building Consent will be dealt with on the basis that a Certificate
would be required against their composite Title only.

The applicants’ solicitor advanced several argusiemsupport this request
including statutory interpretation, the effectstbind parties and the authority,
reasonableness, the form of the application angitheticality of the certificate
being registered solely against the applicantg'. tit

In August 2011, the applicants applied for a baiidconsent and resource consent
for the new dwelling. (Because the dwelling wabéaconstructed within the Flood
Hazard Policy Area it required resource conserst i@stricted discretionary activity
under section 17.4(a) of the Tauranga District Bldrhe applicants filed the
following supporting information with their applican.

. A report by their architect, including photos aiité $ocation plans.

. An engineer’s report dated 1 August 2011 providegpmmendations on
soakage to dispose of surface water around theopealnew dwelling.

. An engineer’s report dated 2 August 2011 ‘considgthe floor levels in
respect to flood levels for the proposed new dwelli

. A letter from the applicants confirming that thegre aware of the risk of
flooding to their new dwelling due to the floor &ds being lower than the
specified minimum. They also confirmed that theg hat experienced any
flooding during the 20 years that they had ownedpioperty, including
during a major flood in 2005.

The authority granted resource consent (RC15662Pofhugust 2011. In the
accompanying advice it was noted that:
As this property is in an area with a known risk for inundation and it is not proposed

to raise the level of the land above the minimum inundation level a s72 notations
will be required to be registered on the Certificate of Title acknowledging this risk.

On 29 August 2011, the authority also advised tthetresource consent application
could be processed on a non-notified basis. lact®mpanying planning
assessment, the authority stated that:

The actual and potential effects on the environment are considered to be
acceptable, and relate primarily to the flood hazard risk.
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The proposed garage/basement floor level is 2.15m above Moturiki Datum, which
is the same level of the garage in the existing house. To construct a minimum floor
level of RL 3.2m for the dwelling would mean that the surrounding ground would
need to be raised, resulting in increased flooding risk to adjoining properties. This
dwelling will not accelerate or worsen any damage to other land or structures
through inundation compared to the existing situation. The basement level will be
constructed from masonry blocks and concrete floors to resist water damage in the
event of any flooding. It is proposed to provide one 0.9 m diameter by 0.9 m deep
soak hole per 40 m2 of roof /paving, placed as far apart as possible within the site.

Overall, the adverse effects of flooding are considered to be less than minor.

2.13 On 31 August 2011, the authority wrote to the aggpits’ architect advising that the
building consent ‘cannot be issued until the Secti®d process has been completed’.
It attached a consent form for the applicants togete, in which they were to agree
to the notice being registered against the titleabee the property was subject to
inundation. The form stated that:

In the event that the property is a cross lease, then all owners with an interest in
the property, will have to consent to the registration of a Section 72 Building Act
Certificate on their title, and will need to produce that title.

2.14  On 15 September 2011, the authority wrote to thpiggnts’ solicitor responding to
their letter of 12 July and confirming that it reqad a section 72 certificate to be
registered against the whole fee simple, and tieatonsent of all the cross-lease
owners would be required to register the certi@cgainst their titles. To support its
position, the authority referred to the cas®ofle v Earthquake Commission®,
stating that because ‘all the land at 4 LeinstegrAe is prone to flooding...[and] the
three cross lease owners own an undivided shdheiland’, they were all required
to consent to the ‘building consent application’.

2.15 On 4 October 2011, the applicants’ solicitor wrimt¢he owners of the other cross-
leases requesting that they sign ‘an acknowledgethanyou will allow the Section
72 Certificate to be registered against your title’

2.16 On 12 October 2011, the applicants met with arceffof the authority who
confirmed that the authority would not review itssfiion.

2.17  On 20 October 2011, the applicants’ solicitor wraggin to the authority advising
that:

. they had been unable to gain the consent of ther othiners to the registration
of the section 72 certificate

. if the authority would not review its position aalliow the certificate to be
registered solely against the applicants’ titleytlvould issue proceedings for
a judicial review.

2.18 The applicants made an application for a deterngnatvhich was received by the
Department on 28 November 2011. The Departmentwhete to the parties seeking
further information and this was provided by thelagants on 4 January 2012. The
applicants also provided the other parties witloayf their application and
supporting documentation.

¢ Doyle v Earthquake Commission [2009] NZRMA 546.
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3. The submissions

3.1 The applicants have asked for a determination atheuauthority’s refusal to:

process an application for building consent until the owners of the fee simple title
have consented to a certificate pursuant to section 72 of the Building Act 2004
being recorded on all titles sharing in the fee simple title.

3.2 Within this they have identified an issue of statytinterpretation about what is
meant in section 74 by ‘the certificate of titletbe land on which the building work
is carried out'.

3.3 In their submission, the applicants summarised thesition as:

a The [authority] is required to grant the applicants’ building consent application
as the statutory criteria are met;

b The Registrar-General of Lands has statutory responsibility for the registration
any Building Act 2004 notice, not the [authority]

¢ In any event, the Building Act 2004 requires a section 72 notice to be registered
over the title upon which the building works are to be undertaken. The plain
meaning of this is that the applicants’ title is the only appropriate title upon which
a notice can be recorded. To require notices recorded on other composite titles
is unreasonable and contrary to statute.

3.4 With their submission the applicants supplied cepie
. correspondence between the parties

. supporting information filed with their applicati®fior resource and building
consent

the authority’s resource consent and notificatienisions

plans for the proposed building work

photographs of the property.

3.5 The authority acknowledged the application for tedmination and made a
submission on 8 December 2011.

3.6 In its submission the authority stated that:

[The authority] currently requires the Section 72 Certificate to be registered against
all of the cross lease titles for all owners that have an undivided share in the fee
simple estate.

This was a generic requirement for all section &2ificates where a ‘building
consent application relates to a cross lease, téthed was not specific to the
applicants’ consent.

3.7 The authority went on to state that it did not agnéth the applicants’ submission
that land in section 74 only relates to the exeisise area defined by their
composite title. The authority relied upon the jengent inAuckland City Council v
Logan® and ‘the very nature of cross lease ownershignelall the registered
proprietors have ‘an undivided interest in the ia@d estate of the entire freehold

4 Auckland City Council v Logan, 1/10/99, Hammond J, HC Auckland, AP77/99.
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lot’. The authority also raised arguments with extfo reasonableness, statutory
interpretation, and the impact of section 72 natioe Earthquake Commission and
private insurance entitlements to support its view.

The authority concluded by recognising that whiléhe past gaining cross-lease
owners’ consent had been relatively straightforward

There is a real likelihood that there is going to be increased resistance to the
registration of Section 72 Certificates against all cross lease titles and the Building
Act 2004 does not specifically address cross lease registration requirements.

The authority therefore supported an applicatiandgenade for either a
determination or a declaratory judgement to dethéanatter.

A draft determination was issued to the partied ®february 2012 and to the
Registrar-General on 21 February 2012.

The authority, the applicants, and one of owneth@ither cross-leases accepted
the draft without further comment. In an emailldhApril 2012, the Registrar-
General confirmed he had no further comments toemak

Discussion

The matter to be determined is the authority’ssaftio grant a building consent for
the applicants’ proposed new dwelling.

The reason the authority has refused is becausbnéling is to be constructed on
land within the authority’s Flood Hazard Policy Ard'he authority therefore
believes that it is required to make a section gtfination of the building consent
for registration under section 74 against ‘theifieatte of title to the land on which
the building work is carried out’.

The authority has interpreted this reference teréficate of title to the land to be
the underlying fee simple estate comprising the@parcel of land at number 4
Leinster Avenue, and has required the applicaritstha consent of the other cross-
lease owners to the registration. From the coardpnce and submissions it
appears that this is the authority’s standard aggdravhen making section 73
notifications with respect to cross-lease sectidnghe present case, consent from
the other cross-lease owners has not been fortimgpmifectively preventing the
applicants gaining their building consent for th@ioposed new dwelling.

The applicants have queried the authority’s requét, taking the alternative view
that all that is required by section 74 is thatribé&fication be registered against their
own composite title, to which they accept.

The authority’s role and responsibility under s ection 73(c)

As far as | am aware there is no dispute betweepaties that (except with respect
to the requirements of sections 72 to 74 of the e applicants’ proposed new
dwelling will comply with the Building Code. Resme consent has already been
granted for the dwelling. The assessment carngdby the authority in granting

Department of Building and Housing 6 7 May 2012
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resource consent found that there was no extrafilkoding or inundation from
the new dwelling, and accepted that the dwellindj been designed to ‘resist water
damage in the event of any flooding'.

There is also no dispute that this is a situatiblens sections 72 to 74 of the Act
apply. Instead, the parties’ submissions and freiceding correspondence have
focussed on what is meant by ‘the certificate thé tio the land on which the building
work is carried out’ in section 74 of the Act. larficular, the parties do not agree
about which title or titles the section 73 notifica should be registered against.

The authority has refused to grant the buildingseor on the basis that the other
cross-lease owners have not agreed to the re@stiaitthe section 73 notification
against their titles. It is my view that the auihodoes not have the power to refuse
to grant the building consent on this basis. Bmms of section 72 are clear. Section
72 provides that the authority “must” issue a hiaddconsent if the matters listed in
section 72(a) to (c) are satisfied.

The authority’s responsibilities regarding notifioa are set out in section 73(c) and
require the authority to impose a condition onlib#éding consent, that when the
building consent is issued, it must notify the Régir-General. There is no
provision within sections 72 or 73 for the authpti first obtain the consent of the
owner to the proposed section 73 notification, emasequently no power for the
authority to refuse to grant the building consantlee basis that the owner has
refused their consent to the section 73 notificati®he notification under section 73
is a condition of the building consent and simgldws the granting of the building
consent under section 72.

Accordingly, | find that the authority was incorteéo refuse the building consent

on these grounds. The authority should now grambthilding consent under section
72 and in accordance with section 73 notify theifegy-General that it has been
granted.

The requirement to record the building consent against the certificate
of title to the land on which the building work is to be carried out

Section 73 requires an authority that grants alinglconsent under section 72 to
include, as a condition of the consent, that thbaity will, on issuing the consent,
notify the consent, in the case of general landh¢oRegistrar-General. Section
73(2) requires the notification to be accompaniga loopy of the project
information memorandum that has been issued ans&t3(3) requires the
notification to identify the natural hazard concsin

On receiving a notification under section 73 thgiRear-General is required to
record as an entry ‘on the certificate of titldhe land on which the building work is
carried out’ that a building consent has been gcnonder section 72 and the
particulars that identify the natural hazard conedr

The prescribed form for an application for a projaéormation memorandum and
for a building consent requires the ‘legal des@ipof land where building is
located’ and when a building consent is issuedustnstate the ‘legal description of
land where building is located’ (Forms 2 and 5hef Schedule to the Building
(Forms) Regulations 2004).

Department of Building and Housing 7 7 May 2012
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When an authority is considering whether to gramtiiéding consent an authority
will be required to consider the nature and scdpgbeproposed building work in
relation to the land title on which the building skavill be carried out. This is
because there are a number of provisions in theAdBuilding Code that
specifically concern the location of the boundagéthe land title on which the
building work is being carried out (see for examplection 75 and Clause C3 of the
Building Code relating to the spread of fire).

In matching the proposed building work in the plarith the legal description of the
land it is the authority that is in the best pasitto identify ‘the land on which the
building work will be carried out’. It is the télto that land that the authority is
required to include in the notification of the llilg consent to the Registrar-
General under section 73.

The Act does not define land or land on which thiding work is carried out. Nor
does it provide any specific guidance as to whlttificate or certificates of title the
notice is to be registered against. However, bater it is very relevant that when
submitting an application for a project informatim@morandum or a building
consent the owner must include the legal descripifdhe land on which the
building work will be carried out.

In my view, in the present case, ‘the certificaftéitte to the land on which the
building work is carried out’ refers only to therpeular leasehold estate that the
applicants’ new dwelling is being erected on, gseasented in the applicants’
composite title. This is also the certificateiiétland that will be referred to in the
application for the project information memorandand the building consent as the
‘legal description of the land where the buildisgacated’. It is not a reference to
the underlying fee simple titles or the other |&@de estates relating to the land.

Section 74 is about public notification, by wayre€ording against a property’s
certificate of title, that building work is to baried out on land that is subject to a
natural hazard. It follows that it is the partiaulidde on which the building work will
occur that is of interest, not any related titlest tare connected by way of a technical
land interest.

This is the interpretation supported by the applisand | agree with them. The
proposed dwelling on the applicants’ property, Hrelimmediate parcel of land that
it stands upon, is part of their exclusive use ,aasalefined by their composite title.
Any person purchasing or otherwise acquiring aeregt in any of the other
composite titles to the property has no legal righdccess the applicants’ exclusive
use area. Nor would they expect to attract anyliiplor responsibility for any
building upon it.

This approach is consistent with that taken byGbart of Appeal irAuckland City
Council v Logan®, referred to in the authority’s submissién Logan, the Court of
Appeal was considering section 74’s predecessotipse36 of the Building Act
1991. While not directly relevant to the preserstesaogan does stand for the
proposition that when deciding whether or not lensubject to a natural hazard it is
not, by default, all the land comprised in a titlat is affected; it may just be part of
the land particularly where the title covers a ¢aagea.

® Auckland City Council v Logan, 1/10/99, Hammond J, HC Auckland, AP77/99.
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This approach is also consistent with the purpdsection 74, which is to notify
future owners and other interested parties of ahhazards that may affect actual
buildings on the land in question. The provisioowdd not be used as a planning
provision or to impose general land use restrigtiddor should it be used to ensure
that landowners are generally notified of natuesdrds in particular areas. This is
the function of the authority’s district and citlapning instruments.

Likewise the provisions should not be used to ingp@dra restrictions or liabilities
with respect to natural hazards on landowners letyloose that they have elected to
take on. The effect of registering the section @@fication against the underlying
fee simple certificates of title would, in the @mt case, be to spread responsibility
for the applicants’ decision to build a new dwaedlito the other owners of the cross-
leases. This would not be reasonable, either mdaf the potential liability it may
impose on the other owners, or in the restrictibngght place on the applicants’
ability to enjoy their land.

| note here that one of the significant consequenta section 73 notification is that
the authority will potentially gain protection iagpect of the building consent that is
notified (see section 392(3)). The protection edab the issue of a particular
building consent to a particular owner or ownersgipes not make sense, and would
be unreasonable, to extend it against other landmaio whom no building consent
has been issued.

In its correspondence, the authority has reliethercase oboyle v Earthquake
Commission® to support its position. The judgemenCnyle was to the effect that it
is not just the land immediately beneath a buildirag is subject to section 72 or 36
notification; it is all land within the title thake building is on and that is subject to
the hazard. The judgement does not clarify whitté s meant in the instance of a
cross-lease.

For the reasons above | support the applicantstipoghat in respect of the building
consent the authority proposes to grant to thei@ogk it is the applicant’s

composite title for their cross-lease intereshia property that is to be included in
the proposed notification of the building consentite Registrar-General under
section 73, and the notification is not to incldkle other leasehold estates relating to
the land that share the underlying fee simple.title

¢ Doyle v Earthquake Commission [2009] NZRMA 546.
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5. The decision

5.1 In accordance with section 188 of the Act, | herdbiermine that the authority was
incorrect to refuse to grant the applicants’ bui¢gdconsent due to the lack of
agreement by the other cross-lease owners to gistnagion of the section 72 notice,
and | therefore reverse the authority’s decision.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 7 May 2012.

John Gardiner
Manager Deter minations

Department of Building and Housing 10 7 May 2012
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